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Chairperson's Message 

NNTT registers all six ILUAs; objectors 
appeal decision to the Federal Court 

 

On 17 October 2018, more than three years after 
the Noongar People voted to accept the State 
government’s offer to settle the claims under the 
Native Title Act, the Registrar of the National Native 
Title Tribunal announced she had decided to 
register the six Indigenous Land Use Agreements 
(ILUAs) that make up the South West Native Title 
Settlement. 
 

In making her decision, the Registrar spent over a 
year considering the objections to the registration of 
the ILUAs and found that all of the paperwork was 
in order and that all six Authorisation Meetings were 
conducted in accordance with the requirements of 
the Native Title Act. 
 

As you will read in the CEO’s message on the next 
page, 13 applications were recently lodged in the 
Federal Court for judicial review of the Registrar’s 
decision.  This appeal will further delay the 
implementation of the South West Native Title 
Settlement and delay the benefits that this 
settlement will deliver for all Noongar People by 
another six months to a year. 
 

There are a lot of myths being told in our 
community about the South West Native Title 
Settlement.  The main myth, that ‘SWALSC is 
selling the land’. This is not true. Noongar People 
will always remain the Traditional Owners of our 
Boodja.  Because of this Settlement, we now have 
an Act of the Western Australian Parliament that 
recognises this fact. In the rest of this Newsletter we 
have set out some of the myths that have been 
spread about this Settlement, and we have 
responded with the correct facts. 

Our people face many challenges.  Rates of suicide 
and incarceration in our community are far too high.  
We have too many of our people unemployed, 
homeless and in jail.  Too many of our families are 
struggling and too many of our people are sick.  
This South West Native Title Settlement will give 
our people the best chance we have ever had to 
find our own solutions to these issues that are 
impacting on our mob.  The Settlement will help our 
people get the help they need to live happy and 
healthy lives, connected to country and with a 
strong connection to our culture.  The small minority 
of people in our community who continue to oppose 
this Settlement do not have a better offer and while 
they continue to delay the implementation of the 
Settlement, our people continue to suffer. 
 

The only way that we can make this work is if our 
people come together, heal, and use the 
opportunities that this Settlement will create for us 
to build a solid future for generations to come. 
 

Every Noongar person needs to be part of this 
future we can build together, because we are 
stronger together.  If we work together, we can 
make sure we do not repeat the mistakes of the 
past, and we can build a future for Noongar people 
that we can all be proud of. 
 

We will continue to keep you informed about any 
further developments as they happen.  In the 
meantime, on behalf of the Board and the staff at 
SWALSC, we would like to wish 
you and your family a happy 
new year and thank you for your 
patience while we deal with this 
latest hurdle.  
 

Kindest Regards,  
 

Jeanice Krakouer 



CEO’s Message 

On 17 October 2018, the Registrar of the National 
Native Title Tribunal announced she had decided to 
register the six Indigenous Land Use Agreements 
(ILUAs) that make up the South West Native Title 
Settlement.  This means that the Registrar found 
that all of the paperwork was in order and the six 
Authorisation Meetings were conducted in 
accordance with the requirements of the Native Title 
Act. 

Following this announcement, people were given 28 
days to ask for written reasons for the Registrar’s 
decision and a further 28 days to apply to the 
Federal Court for judicial review of the decision. 

A total of thirteen applications were made to the 
Court for judicial review of the Registrar’s decision.  
The Court has ordered that eleven applications be 
combined into two applications, one with six 
applicants in a matter known as WAD525/2018, or 
McGlade v SWALSC, and the other with five 
applicants known as WAD519/2018, or Prior v 
SWALSC. One application was withdrawn and the 
other has not yet been dealt with by the Court. 

The Court has also ordered that SWALSC be joined 
with the State of Western Australia, the 
Commonwealth of Australia, and the Native Title 
Registrar as respondents in these reviews of the 
Registrar’s decision. 

In the McGlade v SWALSC case, the Court has 
ordered that parties provide all written submissions 
on or before 12 April 2019, and has referred the 
matter to the Chief Justice to decide whether that 
matter is to be heard by the Full Court. 

In the Prior v SWALSC case, the Court has ordered 
that parties provide submissions on or before 22 
February for a one-day hearing to be set by the 
court soon after 22 February. 

Based on past experience, it is SWALSC’s best 
estimate that both matters will be heard by the 
Court before June 2019. It might then take a further 
six months for the Court to hand down its decisions. 
We will hold another round of Town Information 
Meetings in the first half of 2019 to give you all the 
opportunity to ask questions about the path ahead. 

While SWALSC respects the right of aggrieved 
parties to seek judicial review of the Registrar’s 
decision to register the six ILUAs that make up the 
South West Native Title Settlement, we are 
disappointed that this will further delay the 
implementation of the Agreement for the benefit of 
all Noongar People. 

SWALSC will take all necessary steps to comply 
with the instructions of the majority of Noongar 
people who voted to accept and implement these 
agreements and will continue to focus our efforts on 
bringing the Noongar people together in healing and 
ensure that we build a solid future for generations to 
come. 

What is the South West  
Native Title Settlement? 

 

The South West Native Title Settlement (the 
Settlement) was negotiated by the Noongar People 
with the State of Western Australia as a way of 
resolving the long running court cases under the 
Native Title Act.  It is the biggest Native Title 
Settlement in Australia’s history and has been 
described by legal scholars as the closest thing 
Australia has to a Treaty with Aboriginal People. 
 
In exchange for the Noongar People agreeing to end 
the court cases under the Native Title Act, the State of 
Western Australia passed an Act of Parliament 
recognising the Noongar People as the Traditional 
Owners of Noongar Boodja, and agreed to provide the 
Noongar People with a package of benefits under 
legally enforceable Indigenous Land Use Agreements 
(ILUAs). 

These benefits include, amongst others, the State of 
Western Australia: 
• surrendering 320,000 hectares of development 

land and cultural land back to the Noongar 
People and providing $46.8m over ten years for 
land projects on that land; 

• committing to jointly manage National Parks and 
the conservation estate on Noongar Boodja with 
the Noongar people; 

• recognising access rights for Noongar people to 
undertake customary activities on ‘Crown land’;  

• paying $600m over twelve years into a trust fund 
for the use and benefit of Noongar People; 

• paying $120m over twelve years in operational 
funding and $6.5m in capital funding for the 
establishment of the Noongar corporations; 

• providing 121 houses and $10m to develop and 
refurbish these houses; 

• granting $5.3m and up to two hectares of land 
for the creation of a Noongar Cultural Centre; 
and much more. 



Is SWALSC ‘selling Noongar  
Land’ under the Settlement? 

No.  SWALSC is not selling any land as a part of 
the South West Native Title Settlement. Under the 
Settlement, the State Government will surrender 
320,000 hectares of land back to the Noongar 
People. 

This land will be held in trust on behalf of all 
Noongar People and will include freehold 
development land and cultural land. 

These 320,000 hectrares of land are in addition to 
the ‘Crown Lands’ that Noongar People will be 
able to access for cultural and customary 
activities like hunting, gathering, and camping. 

These 320,000 hectrates of land are also in 
addition to the National Parks and Nature 
Reserves that will be jointly managed by the 
Noongar People and the State Government under 
the Settlement. 

Can the State Government go 
back on the Agreement? 

No. The reason why the South West Native Title 
Settlement takes the form of six Indigenous Land 
Use Agreements (ILUAs) is because these 
agreements, once conclusively registered, 
become legally binding contracts between the 
State of Western Australia and the Noongar 
People.  If the State does not meet its obligations 
under the Settlement, then the Noongar People 
can take the State Government to Court to force 
the State to comply with its obligations. 

How did the South West Native 
Title Settlement get made? 

After five years of negotiations, the State 
Government made a comprehensive offer to the 
Noongar People in exchange for a full and final 
settlement of claims under the Native Title Act. 

This offer was put to the Noongar People at six 
Authorisation Meetings in 2015. The majority of 
Noongar people who participated in those 
Authorisation Meetings voted ‘yes’ to accepting 
the State Government’s offer to settle those 
Native Title Claims in exchange for the negotiated 
package of benefits.   

This Settlement was registered by the Registrar of 
the National Native Title Tribunal on 17 October 
2018.  In doing so, the Registrar determined that 
the Indigenous Land Use Agreements were in 
order and that the Authorisation Meetings were 
conducted properly. 

Is SWALSC ‘giving up 
sovereignty over the land’? 

No.  SWALSC is not giving up sovereignty to 
Noongar Boodja and nothing in the ILUAs says 
that we, or the Noongar People are. 

All the Settlement and the ILUAs do is end claims 
under the Native Title Act.  ‘Native Title’ is not 
sovereignty.  Under Australian Law, the Crown is 
recognised as having taken underlying title to all 
of Noongar Boodja when it took sovereignty of the 
land in 1829. 

Even winning ‘Native Title’ through the Courts 
does not change this fact. ‘Native Title’, as it 
exists in Australian Law, can be described as a 
set of rights and interests over land or waters 
where Aboriginal people have practiced and 
continue to practice, traditional laws and customs 
prior to sovereignty. 

Noongar people never surrendered, and we never 
gave up our sovereignty to our Boodja, but this is 
not recognised by the Native Title Act, or by 
Australian Law.  The Mabo decision itself 
recognised that “Aborigines were dispossessed of 
their land parcel by parcel, to make way for 
expanding colonial settlement,” (Mabo v 
Queensland (1992) 175 CLR 1 Brennan J. 68-69). 

Did SWALSC conduct the 
Authorisation Meetings fairly? 

Yes.  After spending over a year investigating all 
of the objections that were lodged against the 
registration of the South West Native Title 
Settlement, the Registrar of the National Native 
Title Tribunal determined that all six of the 
Indigenous Land Use Agreements were in order, 
and that all six Authorisation Meetings were 
conducted correctly, which is why she registered 
all six Indigenous Land Use Agreements (ILUAs) 
on the 17th of October 2018. 
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By October 2018, many Noongar Elders and 

Noongar People over the age of 50 had 

participated in 32 workshops that had been held 

to discuss and develop the Cultural Advice 

Policy. 

These workshops gave Noongar Elders the 

opportunity to discuss the issues that were 

important to them and to set a path forward for 

how Elders will provide cultural leadership to the 

Boards of the six Regional Corporations that will 

be created under the South West Native Title 

Settlement. 

The Cultural Advice Policy is required under the 

draft Rules for the six Regional Corporations 

that will be created once the South West Native 

Title Settlement is implemented, in order to 

ensure that Noongar Elders guide the decisions 

that the Regional Corporations will make. 

During November and December 2018, 

SWALSC staff members Gail Beck and Tahn 

Donovan held another round of 14 workshops 

across Noongar Boodja to give our Elders an 

opportunity to discuss the draft Cultural Advice 

Policy and other supporting documents and to 

develop the Terms of Reference around who 

will provide this advice and how the advice will 

be given. 

The draft Rules for the Regional Corporations 

require that the Boards of the Regional 

Corporations will not be able to make Corporate 

Cultural Decisions about how land and waters in 

a Region are used or managed without first 

seeking Cultural Advice from Elders in 

accordance with the both the Cultural Advice 

Policy and the Corporation’s Rules. 

This process will ensure that the knowledge and 

the wisdom of our Elders and our Cultural 

Knowledge Holders will guide the decisions that 

the Regional Corporations make about land, 

housing, or undertaking works on the Cultural 

Lands that will return to the Noongar People 

under the Settlement. 

By respecting and empowering our Elders, we 

can make sure that the Regional Corporations 

make decisions about our Boodja in a way that 

is consistent with our culture, our values, and 

our customs. 

The Cultural Advice Policy will be presented to 

each of the Pre-incorporation Meetings for 

endorsement prior to the six Regional 

Corporations being created. These six Pre-

incorporation Meetings will not take place until 

after all of the legal processes around the 

registration of the ILUAs for the South West 

Native Title Settlement have run their course. 

If you are a Noongar Elder and you were not 

able to make it to one of these workshops, then 

there is still time for you to make a contribution.  

If you would like to learn more about the 

discussions that have been had to date, or to 

have your say, then you can contact either Gail 

or Tahn at the SWALSC office on (08) 9358 

7400, who will be happy to listen to your views 

and answer your questions. 

A final round of workshops will be held before 

the draft Cultural Advice Policy documents are 

finalised and presented to the Pre-incorporation 

Meetings for endorsement.  Elders will be 

notified by post about this final round of 

workshops before they are held. 

Elders Meetings to discuss the Cultural 
Advice Policy well attended 


